STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

AGENCY FOR HEALTH CARE
ADM NI STRATI ON

Petiti oner,

VS. Case No. 05-3574

FI RST CARE ASSI STED LI VI NG
SERVI CES, d/b/a FI RST CARE
ASSI STED LI VI NG SERVI CES, | NC.

Respondent .

e — N N N

RECOVMENDED ORDER

Pursuant to notice, a hearing was conducted in this case
pursuant to Sections 120.569 and 120.57(1), Florida Statutes,® on
Decenber 12, 2005, by video tel econference at sites in
Lauderdal e Lakes and Tal | ahassee, Florida, before Adm nistrative
Law Judge M chael M Parrish of the Division of Adm nistrative
Heari ngs ( DOAH).

APPEARANCES

For Petitioner: Nelson E. Rodney, Esquire
Agency for Health Care Adm nistration
8355 Northwest 53rd Street, 1st Floor
Mam, Florida 33166

For Respondent: Richard J. Ceisert, Esquire
2423 Hol | ywood Boul evard, Suite A
Hol | ywood, Florida 33020



STATEMENT OF THE | SSUE

Whet her Respondent committed the violations alleged in the
Adm ni strative Conplaint, and, if so, what sanctions, if any,
shoul d be i nposed.

PRELI M NARY STATEMENT

In or around May of 2003, the Agency for Health Care
Adm ni stration (Agency), filed a three-count Adm nistrative
Conpl aint all eging that Respondent had commtted three
viol ati ons deened by the Agency to constitute Cass |1
deficiencies. The Adm nistrative Conpl aint contained the
followwng Caimfor Relief:

WHEREFORE, t he Agency requests the Court to
order the follow ng relief:

1. Enter a judgnent in favor of the Agency
for Health Care Adm nistration agai nst First
Care Assisted Living Services, Inc.[,] on
Counts I, I, and III.

2. Assess an adm nistrative fine of

$1, 500. 00 agai nst First Care Assisted Living
Services, Inc.[,] on Counts I, Il, and |11
for the violations cited above.

3. Assess costs related to the

i nvestigation and prosecution of this
matter, if the Court finds costs applicable.

4. Gant such other relief as the Court
deens is just and proper.

By petition filed by its attorney, Respondent tinely
requested an evidentiary hearing on the charges asserted in the

Adm ni strative Conplaint. |In due course, the matter was



referred to DOAH for the assignnment of an Adm nistrative Law
Judge to conduct the hearing Respondent had requested.

At the final hearing in this case each party presented the
testimony of one witness. The Agency also offered six exhibits
(Agency Exhibits 2 through 7), all of which were received in
evi dence. The Respondent did not offer any exhibits. At the
conclusion of the hearing, consistent wwth the requests of the
parties, the parties were allowed until January 17, 2006, within
which to file their proposed recommended orders. The transcript
of the hearing was filed with DOAH on January 3, 2006.
Thereafter, both parties filed tinmely Proposed Recommended
Orders contai ning proposed findings of fact and concl usi ons of
| aw. The parties' proposals have been careful ly considered
during the preparation of this Recommended Order

FI NDI NGS OF FACT

Based on the evidence adduced at the final hearing and the
record as a whole, including the factual stipulations contained
in the parties' Joint Prehearing Stipulation,? the follow ng
findings of fact are nade:

Admtted facts

1. The Respondent operates a six-bed assisted living
facility located at 12085 West Di xi e H ghway, M am , Florida
33161, and is licensed by the State of Florida under Chapter

400, Part I11.



2. The Agency conducted surveys at First Care on
Novenber 29, 2004, and on May 24, 2005, and identified three
al | eged repeat deficiencies that were described as three
Class Il deficiencies. An Admnistrative Conplaint was filed
on August 15, 2005.

3. The deficiencies alleged in the Adm nistrative
Conpl aint are: (1) that the facility failed to maintain an
accurate record of adm ssions and discharges; (2) failed to have
wei ght recorded for sone residents; and (3) failed to properly
conpl ete the health assessnment for sone residents.

4. Because the deficiencies alleged in the Admnistrative
Conmplaint are alleged to be Cass Il deficiencies, the Agency
is seeking to inpose a fine of $500.00 for each deficiency, for
a total fine of $1,500.00.

5. The Respondent tinely requested an evidentiary hearing
pursuant to Section 120.57(1), Florida Statutes.

6. The records provided by the Respondent through
di scovery and those copied by the Respondent at the tinme of the
survey are authentic records that are true and correct.

Addi ti onal findings about Count |

7. A fonso Martin, a Health Care Eval uator for the Agency,
conducted a survey inspection of the Respondent's facility on
Novenber 29, 2004. There had been prior inspections of the

Respondent's facility. None of the prior inspections had



reveal ed any violations that resulted in any Agency action
against the facility.

8. The Respondent's adm ssion and di scharge |og ("A&D
| 0g") shows that Resident R M was taken fromthe Respondent's
facility by his guardian to live with his fiancée. The A&D | og
shows that Resident D.K left the Respondent's facility and went
to the local VA Hospital. The A& | og shows that Resident P.H.
went first to the VA Medical Center and then to North Shore
Hospital. The A& | og does not contain any information as to
where Resident G D. went, because that resident |eft the
Respondent's facility in a taxi without telling anyone where he
was going. The A& | og shows that Resident J.W was di scharged
or transferred "to his famly." Actually, Resident J.W did not
have any famly, but he had friends who treated himlike famly.
Those friends had brought Resident J.W to the Respondent's
facility and those sanme friends had arranged for J.W to be
taken to a hospice facility by Vitas Medical Center. The A&D
| og does not contain any information as to where Resident J.N.
went, because, after receiving an eviction notice, that resident
|l eft the Respondent's facility in a taxi without telling anyone
where he was goi ng.

9. M. Mrtin conducted another survey inspection of the
Respondent's facility on May 24, 2005. During this inspection

M. Martin noted that, with regard to Resident R M, the A& | og



showed "taken by guardi an" as the place to which R M was

di scharged. The A& log al so showed "other facility" as the

pl ace to which Resident J.B. was discharged. Resident J.B. was
taken fromthe Respondent's facility by a State Orbudsnman. The
State Orbudsman did not tell anyone at the Respondent's facility
where J.B. was being taken. At all tinmes, the Adm nistrator of
the Respondent's facility did the best she could to naintain
appropriate records with the sonetines inconplete information
she received fromthe Residents.

Fi ndi ngs about Count |1

10. During the course of the survey on Novenber 29, 2004,
M. Martin reviewed the weight records at the Respondent's
facility. He did not see any weight records for Resident A L.
On that date there was a witten weight record for Resident
A. L., but for reasons not explained on the record in this case,
M. Martin did not see the record that day. |If M. Martin had
seen the weight record for Resident A L. on Novenber 29, 2004,
he woul d not have cited the Respondent's facility for
i nsufficient weight records.

11. During the course of the survey on May 24, 2005,
M. Martin again reviewed the weight records at the Respondent's
facility. The records for Resident J.B. show he was adm tted on
January 13, 2005, and that his weight was recorded on

February 21, 2005. The records for Resident P.H show he was



adm tted on Novenber 1, 2004, but his weight was not recorded
until February 21, 2005. The records for Resident R H show
that he was admtted on May 1, 2005, but his weight was not
recorded until June 8, 2005. There is no evidence that the
quality of care of any resident was di mnished or conprom sed by
reason of the manner in which the weight records were prepared
and kept.

Fi ndi ngs about Count I11

12. During the course of the survey on Novenber 29, 2004,
M. Martin reviewed Heal th Assessnents for residents at the
Respondent's facility. He did not see any Health Assessnents
for Residents J.W or A L. On that date there was a written
Heal t h Assessnment document for Resident A L., but for reasons
not explained on the record in this case that docunment coul d not
be | ocated during the course of the Novenber 29, 2004, survey.

13. During the course of the survey on May 24, 2005,
M. Mrtin again | ooked at the Health Assessnents. The survey
report states that Health Assessnents for Residents 2, 3, and 4
were not conpleted. M. Martin testified about the Health
Assessnent docunentation of Resident RH In the survey report
for the May 24, 2005, survey, Resident RH was identified as
being either Resident 5 or Resident 11. Health Assessnents are
not prepared by enpl oyees of the Respondent facility. They are

prepared by third parties; usually nedical doctors or health



care professionals working under the supervision of nedical
doctors, such as physician assistants or advanced registered
nurse practitioners.

CONCLUSI ONS OF LAW

14. DOAH has jurisdiction over the subject matter of this
proceedi ng and of the parties hereto pursuant to Chapter 120,
Fl ori da Stat utes.

15. Before inposing any sanction on a nonconpli ant
i censee, the Agency nust give the |icensee reasonable witten
notice of the charges and an adequate opportunity to request an
adm ni strative hearing pursuant to Chapter 120, Florida

Statutes. See Florida League of Cities v. Adm nistration

Conmi ssion, 586 So. 2d 397, 413 (Fla. 1st DCA 1991)("Until

proceedi ngs are had satisfying [S]ection 120.57, or an
opportunity for themis clearly offered and wai ved, there can be
no agency action affecting the substantial interests of a
person.").

16. Wiere "there is a disputed issue of material fact
whi ch formed the basis for the proposed final action [to inpose
the sanction],” the licensee is entitled to an evidentiary
hearing held in accordance with Sections 120.569 and 120.57(1),

Florida Statutes. Florida Sugar Cane League v. South Florida

Wat er Managenent District, 617 So. 2d 1065, 1066 (Fla. 4th DCA

1993) .



17. At the hearing, the Agency bears the burden of proving
that the all eged deficiencies occurred and that they were of
such nature and scope to warrant the sanction(s) the Agency
proposes to take. When t he Agency seeks to inpose an
adm ni strative fine, its proof nust be clear and convi nci ng.

See Departnent of Banking and Fi nance, Division of Securities

and I nvestor Protection v OGsborne Stern and Conpany, 670 So. 2d

932, 935 (Fla. 1996)("[A]ln adm nistrative fine deprives the
person fined of substantial rights in property. Admnistrative
fines . . . are generally punitive in nature. . . . Because the
imposition of admnistrative fines . . . [is] penal in nature
and inplicate[s] significant property rights, the extension of

t he clear and convincing evidence standard to justify the

i mposition of such a fine is warranted."). C ear and convincing
evi dence "requires nore proof than a 'preponderance of the

evi dence' but |ess than 'beyond and to the exclusion of a

reasonabl e doubt."" In re Gaziano, 696 So. 2d 744, 753 (Fla.
1997). It is an "internediate standard.” 1d. For proof to be
considered "'clear and convincing' . . . the evidence nust be

found to be credible; the facts to which the witnesses testify
must be distinctly renenbered; the testinony nust be precise and
explicit and the witnesses nust be |lacking in confusion as to
the facts in issue. The evidence nust be of such weight that it

produces in the mnd of the trier of fact a firmbelief or



convi ction, without hesitancy, as to the truth of the

al | egati ons sought to be established.” In re Davey, 645 So. 2d

398, 404 (Fla. 1994), quoting, with approval, from Slonowitz v.

Wal ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983). "Although this
standard of proof nay be net where the evidence is in conflict,
it seens to preclude evidence that is anbi guous."”

West i nghouse El ectric Corporation, Inc. v. Shuler Bros., Inc.,

590 So. 2d 986, 989 (Fla. 1st DCA 1991).

18. In determ ning whether the Agency has net its burden
of proof, it is necessary to evaluate the Agency's evidentiary
presentation in light of the specific allegations made in the
charging instrunent. Due process prohibits an agency from
t aki ng penal action against a |licensee based on matters not
specifically alleged in the charging instrunment, unless those

matters have been tried by consent. See Shore Village Property

Omers' Association, Inc. v. Departnment of Environnental

Protection, 824 So. 2d 208, 210 (Fla. 4th DCA 2002); Hamlton v.

Depart ment of Business and Professional Regul ati on, 764 So. 2d

778 (Fla. 1st DCA 2000); Lusskin v. Agency for Health Care

Adm nistration, 731 So. 2d 67, 69 (Fla. 4th DCA 1999); Cottril

v. Departnent of Insurance, 685 So. 2d 1371, 1372 (Fla. 1st DCA

1996); and Del k v. Departnent of Professional Regul ation, 595

So. 2d 966, 967 (Fla. 5th DCA 1992).
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19.

fol |l ow ng

Section 400.419, Florida Statutes, includes the
| anguage:

1) The agency shall inpose an
admnistrative fine in the manner provided in
chapter 120 for any of the actions or
violations as set forth within this section
by an assisted living facility, for the
actions of any person subject to |evel 2
background screeni ng under s. 400.4174, for
the actions of any facility enpl oyee, or for
an intentional or negligent act seriously
affecting the health, safety, or welfare of a
resi dent of the facility.

(2) Each violation of this part and
adopted rules shall be classified according
to the nature of the violation and the
gravity of its probable effect on facility
residents. The agency shall indicate the
classification on the witten notice of the
violation as foll ows:

* * *

(c) dass "lIlIl" violations are those
conditions or occurrences related to the
operation and mai ntenance of a facility or to
t he personal care of residents which the
agency deternmines indirectly or potentially
threaten the physical or enotional health,
safety, or security of facility residents,

other than class | or class Il violations.
The agency shall inpose an admi nistrative
fine for a cited class IIl violation in an

amount not | ess than $500 and not exceeding
$1,000 for each violation. A citation for a

class IIl violation nust specify the tine
wi thin which the violation is required to be
corrected. If aclass Ill violation is

corrected within the tine specified, no fine
may be inposed, unless it is a repeated
of f ense.

(d) dass "IV violations are those
condi tions or occurrences related to the
operati on and nmai ntenance of a building or to

11



required reports, forns, or docunents that do
not have the potential of negatively
affecting residents. These violations are of
a type that the agency determ nes do not
threaten the health, safety, or security of
residents of the facility. The agency shal

i npose an adm nistrative fine for a cited
class IV violation in an anobunt not |ess than
$100 and not exceedi ng $200 for each
violation. A citation for a class IV

viol ation nust specify the time within which
the violation is required to be corrected.

If a class IV violation is corrected within
the time specified, no fine shall be inposed.
Any class IV violation that is corrected
during the time an agency survey is being
conducted will be identified as an agency
finding and not as a violation.

(3) In determining if a penalty is to be
i nposed and in fixing the amount of the fine,
t he agency shall consider the foll ow ng
factors:

(a) The gravity of the violation,
including the probability that death or
serious physical or enmpotional harmto a
resident will result or has resulted, the
severity of the action or potential harm and
the extent to which the provisions of the
applicable laws or rules were viol ated.

(b) Actions taken by the owner or
adm ni strator to correct violations.

(c) Any previous violations.

(d) The financial benefit to the facility
of commtting or continuing the violation.

(e) The licensed capacity of the facility.

* * *

(11) The agency, as an alternative to or
in conjunction with an adm nistrative action
against a facility for violations of this
part and adopted rules, shall nake a
reasonabl e attenpt to discuss each violation
and reconmmrended corrective action with the
owner or adm nistrator of the facility, prior
to witten notification. The agency, instead

12



of fixing a period within which the facility
shall enter into conpliance wth standards,
may request a plan of corrective action from
the facility which denonstrates a good faith
effort to renmedy each violation by a specific
date, subject to the approval of the agency.

20. The essence of the allegations that conprise Count |
of the Adm nistrative Conplaint is that, during the course of
the facility survey on May 24, 2005, "the adm ssion and
di scharge | og was not accurate. There were new residents not
listed in the |og and discharged residents not properly |isted
as discharge[d]." It was also alleged that this was a repeat
deficiency fromthe survey on Novenber 29, 2004, w thout
al l egation of any specific details of the Novenber 29, 2004,
survey.® There is no evidence in this case that "[t]here were
new residents not listed in the |log and di scharged residents not
properly listed as discharge[d]." Accordingly, the factua
basis for Count | has not been proved and Count | shoul d be
di smi ssed.?

21. The essence of the allegations that conprise Count II
of the Admnistrative Conplaint is that, during the course of
the facility survey on May 24, 2005, "the resident's file for
resident #5 | acked sem -annual wei ght recorded,” and the
adm ni strator was unaware of this short-conmng in the file of

Resi dent nunber 5. It was also alleged that this was a repeat

deficiency froma survey on Novenber 29, 2004, wi thout

13



al l egation of any specific details of the Novenber 29, 2004,
survey. The evidence in this case establishes that sem -annual
wei ght was recorded in the file of Resident nunber 5.
Accordingly, the factual basis for CGount Il has not been proved
and Count Il should be dism ssed.

22. The essence of the allegations that conprise Count I1I
of the Admnistrative Conplaint is that, during the course of
the facility survey on May 24, 2005, "3 of 5 Health Assessnents
| acked a date of conpletion,” that "for resident[s] #2, #3, and
#4, the health assessnments were not conpleted,” and that the
adm ni strator "was aware that the health assessnents were not
conpleted.” It was also alleged that this was a repeat
deficiency froma survey on Novenber 29, 2004, w thout
al l egation of any specific details of the Novenber 29, 2004,
survey. The gravanmen of the charge in Count IIl concerns the
status of the health assessnment docunents for the residents
identified as Residents #2, #3, and #4. There is no evidence
about the status of the health assessnent docunents for the
residents identified as Residents #2, #3, and #4. Accordingly,
the factual basis for Count |1l has not been proved and
Count 111 should be dism ssed.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons

of Law, it is hereby

14



RECOMVENDED t hat the Agency issue a final order dism ssing
the instant Admnistrative Conplaint in its entirety.
DONE AND ENTERED this 28th day of February, 2006, in

Tal | ahassee, Leon County, Florida.

A Q(

M CHAEL M PARRI SH

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
Di vi sion of Admi nistrative Hearings
this 28th day of February, 2006.

ENDNOTES

1/ Unless otherwise indicated, all references to the Florida
Statutes are to the current version of the Florida Statutes.
The rel evant portions of the Florida Statutes were the sane at
the tinme of the events in this case as they are now.

2/ The undersi gned has accepted these assertions of fact nade
in the parties' Joint Prehearing Stipulation as true and
accurate. See @unn Plunbing, Inc. v. The Dania Bank, 252 So. 2d
1, 4 (Fla. 1971)("A stipulation properly entered into and
relating to a matter upon which it is appropriate to stipul ate

i s binding upon the parties and the Court."); Johnson v.
Johnson, 663 So. 2d 663, 665 (Fla. 2d DCA 1995)("[T]o foster the
| egal policy of encouraging stipulations to mnimze litigation
and expedite resolution of disputes, the |aw provides that
"(s)uch stipulations should be enforced if entered into with
good faith and not obtained by fraud, m srepresentation, or

15



m st ake, and not against public policy.""); EGYB, Inc. v. First
Uni on National Bank of Florida, 630 So. 2d 1216, 1217 (Fla. 5th
DCA 1994) ("Unl ess grounds for recission or withdrawal are shown,
the trial court is bound to strictly enforce the agreenent

bet ween the parties."); and Robertson v. Robertson, 106 So. 2d
590, 593 (Fla. 2d DCA 1958) ("It is undisputed that a court nust
accept as true facts which are undisputed . . . .").

3/ In viewof the disposition of Counts I, Il, and IIl on other
grounds, it is not necessary to discuss whether the allegations

regardi ng repeat deficiencies without nention of specific prior

facts sufficiently puts the Respondent on notice of what nust be
def ended agai nst.

4/ There was evidence at the hearing to the effect that there
were ot her deficiencies in the Respondent's A& | og, but those
ot her deficiencies were not charged in the Adm nistrative
Conpl ai nt. Having not been charged, any such other deficiencies
cannot be the basis for inposing any penalty on the Respondent.
The record in this case al so contains some evi dence about ot her
deficiencies simlar to the ones charged in Counts Il and I

whi ch were not charged in the Adm nistrative Conplaint. No
uncharged deficiency can be the basis for inposing a penalty on
t he Respondent.

COPI ES FURNI SHED

Nel son Rodney, Esquire

Agency for Health Care Adm nistration
8355 Nort hwest 53rd Street

Mam , Florida 33166

Richard J. Ceisert, Esquire
2423 Hol | ywood Boul evard, Suite A
Hol | ywood, Florida 33020

Ri chard Shoop, Agency derk

Agency for Health Care Adm nistration
2727 Mahan Drive, Ml Station 3

Tal | ahassee, Florida 32308

Chri sta Cal amas, General Counsel
Agency for Health Care Adm nistrati on
Fort Knox Buil ding, Suite 3431

2727 Mahan Drive

Tal | ahassee, Florida 32308
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Al an Levine, Secretary

Agency for Health Care Adm ni stration
Fort Knox Building, Suite 3116

2727 Mahan Drive

Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.

17



